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FOREWORD

ot long ago, I sat in my office with Captain Ron Gatto, a New

York City Police Officer attached to the City’s Department of
Environmental Protection (DEP) and charged with protecting the
City’s upstate reservoir system from pollution. DEP has no authority
to prosecute upstate polluters for environmental violations, so when
Gatto catches a polluter or developer violating environmental laws, he
must persuade a local prosecutor to take the case. A few weeks before
our meeting, a worried fly fisherman had alerted Gatto to a noxious
plume of milky fluid emitting from a hidden pipe buried in the bank
of the Croton River, a feeder tributary to New York’s reservoirs. Gatto
had traced the pipe to its source, the floor drain in a shop of a
Brewster, New York Auto Dealer that regularly ridded itself of dan-
gerous chemicals by discharging them into the drinking water for half
the population of New York State. Gatto had taken the evidence first
to the local county prosecutor and then to the State Attorney General
and the U.S. Attorney. Each, in turn, refused to take the case. Gatto
now sat lamenting the lot of environmental crime fighters. “If a kid
steals a car or breaks a window with a rock, there’s not a prosecutor in
the county that won’t take the case—and in those cases, there is only a
single victim. But if someone dumps poison into the drinking water of
9 1/2 million people, you can’t get anyone to prosecute!”

Gatto’s complaint is borne out by my own experience and by sta-
tistics from across the country. As Chief Prosecuting Attorney for
Riverkeeper, Inc., a coalition of commercial and recreational fisher-
men, I have brought over 100 successful actions against Hudson River
polluters, using citizen suit provisions which Congress included in the
Clean Water Act and other environmental statutes. Each of these cases
was an instance when a corporation or individual or municipality had
broken some environmental law. And in each case, the state govern-
ment enforcement agencies and federal EPA were aware of the viola-
tions, some quite serious, and had elected not to prosecute.
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viii Environmental Crime

Many state governments have virtually stopped prosecuting envi-
ronmental law violations. In 1996, the state of Maine prosecuted fewer
than 50 cases under its environmental laws despite thousands of vio-
lations reported to regulators. The state of Virginia prosecuted a single
polluter all year and collected less than $4,000 in penalties. Virginia is
among the most polluted states in the nation. These states are typical.

The reasons for this failure are manifold. State governments dis-
courage environmental prosecutions in order to recruit polluting
industries. Engineers who run environmental agencies often prefer
“technical assistance” to prosecution which they deem antagonistic
toward problem solving. State and federal prosecutors don’t see envi-
ronmental crimes as “real” crimes like fraud, murder, vandalism, or
theft. Most importantly, many prosecutors are intimidated by the dif-
ficulties of gathering and preserving evidence and proving environ-
mental crimes with which they are unfamiliar. Steven Drielak’s book
solves the latter problem. It teaches prosecutors how to collect and
preserve evidence, how to prepare a search warrant, perform investi-
gations, and conduct surveillance. It lays out protocols for safety and
sampling techniques, methods for interpreting regulatory files and
hazardous waste manifests, and how to construct a hazardous waste
sting operation.

Environmental crime is real crime; improperly disposed pollutants
poison community water supplies, contaminate fisheries, and injure
human beings. Environmental crime attacks property values, commu-
nity welfare, and can damage wildlife and human health and rend the
social fabric for generations. Since Roman times, western law has held
that water and air and wild animals belong to the public. Modern envi-
ronmental laws simply clarify with particularity the right of the public
to safely fish and swim and their entitlement to clean, safe drinking
water. When pollution destroys or poisons a resource, the polluter has
committed an act of theft against the public. When a contaminated
water supply or fishery poisons children—the polluter has committed
child abuse. Pollution is crime; polluters must be treated as criminals.

Pollution laws are intended to protect public health, safety, and wel-
fare by ensuring high water quality, enhancing ecosystem health, and
reducing pollution by internalizing pollution costs into a discharger’s
activities. However, merely enacting the regulations will not accom-
plish any of these objectives alone; only widespread compliance with
the law will achieve these goals.
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Polluters have no incentive to comply with environmental laws
since noncompliance results in economic benefits (the free use of
water or air for waste disposal) while compliance exacts a financial
cost. Unchecked by aggressive enforcement, these pressures will sys-
tematically undermine any system of environmental law. James Elder,
the former director of the EPA Office of Water Enforcement and
Permits, observed that “[W]e have found repeatedly that nothing is
self-sustaining in the National Pollutant Discharge Elimination System
(NPDES) program. If a state’s vigilance or the EPA’s regional vigi-
lance subsides, their noncompliance and point source contribution [of
pollution] increase.”

Compliance is essential to the success of any environmental regula-
tory program because it is the only way that society will enjoy the ben-
efits envisioned by environmental laws which legislatures have
devised to protect the public. The vast regulatory apparatus we have
put in place to protect public health and the environment amounts to
mere empty words without compliance. Widespread compliance with
environmental law only occurs where society enjoys the deterrent
value of strict, sure enforcement. Drielak’s book brings this task with-
in reach of every prosecutor.

ROBERT F. KENNEDY, JR.
Supervising Attorney
Pace Environmental Litigation Clinic, Inc.

1. James R. Elder et al. Regulation of Water Quality 22 Envtl. L. Rep. 10,029-10,037 (Jan. 1992).
2. Cheryl Wasserman, Federal Enforcement: Theory and Practice Innovation in Environmental Policy,
21,22 (T.H. Tietenberg ed., 1992).






PREFACE

he art of criminal environmental investigation has seen many

changes over the last decade. During its beginning, it would be
quite common for a regulatory agency to prepare an environmental
criminal case against an individual or corporation and deliver the evi-
dence to a prosecutor. Eventually, trained criminal investigators began
working with various regulatory agency personnel in an effort to learn
and to better prepare these cases for criminal prosecution. Today, well-
trained criminal environmental investigators are taking a proactive
approach to environmental crime. New evidence gathering and inves-
tigative techniques are continually being developed around the coun-
try. These new techniques, combined with the investigator’s under-
standing of the evidence-gathering requirements of the criminal justice
system, have begun to produce highly prosecutable environmental
crime cases.

This book offers the new criminal environmental investigator
numerous investigative techniques which may be applied to a variety
of environmental crime investigations. Each of the investigative tech-
niques and evidence-gathering procedures described in this book has
been successfully used in criminal environmental prosecutions. I have
also attempted to offer information on the numerous safety require-
ments which must be followed in order to safely and properly gather
physical evidence at an environmental crime scene. Each chapter has
been designed as a reference in order to better assist the criminal envi-
ronmental investigator with the individual investigative tasks he or she
may face in the future.

I would like to thank Special Agent-In-Charge Lori Dueker of the
United States Environmental Protection Agency, Criminal
Investigation Division, San Francisco Office, for her guidance in the
preparation of this book. I would also like to thank Kenneth Hill,
Director of the Suffolk County Environmental and Health Laboratory,
and Senior Chemist JoAnn Laager for their gracious assistance.
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Chapter 1

THE CRIMINAL ENVIRONMENTAL
INVESTIGATOR

TRAINING

Asuccessful criminal environmental investigation requires the
application of several different disciplines. The environmental
investigator must bring basic police skills such as interviewing and
interrogation, surveillance, search warrant execution, and experience
in the proper handling of criminal evidence to the investigation. In
addition, he or she must be trained and equipped to gather physical
evidence at an environmental crime scene, in a safe and proper fash-
ion. This requires specialized training in the handling of hazardous
materials and a full understanding of the appropriate environmental
laws, supporting regulations, and hazardous waste sampling and
analysis protocols.

Fortunately, this specialized training is available to the criminal
investigator from a variety of sources. The United States
Environmental Protection Agency offers many training programs in
the areas of Hazardous Materials Incident Response, Hazardous
Materials Sampling, and Criminal Environmental Investigations.
Many state and local agencies also offer similar courses. Many of these
training programs are free and are offered throughout the country sev-
eral times a year.



4 Environmental Crime

EQUIPMENT

The well-trained, criminal environmental investigator should also
be well-equipped. Most successful criminal investigations, be they bur-
glaries, arsons, or homicides, depend upon the investigator’s ability to
examine and gather physical evidence. Even in situations where evi-
dence technicians are gathering the physical evidence, it is normally
done under the direct supervision of the criminal investigator. This
same basic investigative principal also applies to criminal environ-
mental investigations. The criminal environmental investigator must
be equipped with the proper crime-scene, safety and field monitoring
equipment to allow for a safe and proper examination of any physical
evidence found at an environmental crime scene. The following is a
list of some of the items that may be utilized by the environmental
investigator at a crime scene:

* Chemical boots * Surgical gloves  * Cartridge Respirator

* Fully encapsulating * Chemical suits ~ * Chemical gloves
suit

» pH Paper * Duct tape * Measuring tape
» Steel toed boots * Overalls * Dosimeter
* Goggles * Geiger Counter * Chemical dictionary
* Binoculars » First Aid Kit * Bold markers
* Flashlight * Bung wrench * Spark-proof clipboard
“+ Knife * Trash bags * Sterilized sample bottles
* LEL./O2 meter ~ * Compass * Communications equipment

* 35mm Auto focus * DOT Emergency * Self-contained breathing
camera Response book  apparatus

* Spare 60 minute
air bottle
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STANDARD OPERATING PROCEDURES

In addition to obtaining the proper training and equipment, there is
a federal requirement to establish standard operating procedures.! These
standard operating procedures must address the issues of health and
safety for the environmental investigators working in areas which may
contain hazardous substances (see Table I), hazardous materials,” and
biological hazards.’

These procedures should address such topics as organizational work
plan, site evaluation, site control, monitoring, personal protective
equipment, communications, and decontamination procedures. In
addition, it is recommended that standard evidence gathering proce-
dures be incorporated into the standard operating procedures. Such
topics as note taking, removal of fingerprints, tire track and footprint
castings, the crime scene sketch, crime scene photography, and evi-
dence chain-of-custody procedures should be addressed within the
standard operating procedure (see Appendix).

LOCATING AND UTILIZING RESOURCES

One of the most difficult challenges facing the environmental inves-
tigator is locating and utilizing the resources necessary to effectively
gather evidence at an environmental crime scene. Safety and chemi-
cal sampling protocols clearly establish the need for additional per-
sonnel with special training.

Safety Resources

Whenever the presence of hazardous substances, hazardous materi-
als, and/or biological hazards is suspected at an environmental crime
scene, a qualified safety officer, a backup team, and decontamination
facilities are needed. The first step in locating the resources necessary
to fulfill these requirements is the identification of the local Hazardous
Material Response team (HazMat).* The Superfund Amendments and
Reauthorization Act of 1986 (SARA), includes an emergency planning
provision known as Title ITI. Under this legislation, each locality in the
United States must establish an emergency plan to respond to the





