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PREFACE

alking a straight line is a standard roadside test for possibly impaired

drivers who are stopped by police. One who tries to discuss the con-
troversial topic of police and racial profiling has a similar challenge: can I
walk a straight and fact-based line through a controversial topic? The test is
whether each reader can come away with some affirmative learning from the
book’s many parts. Because this text will be read by such divergent audi-
ences as civil libertarians and veteran street cops, the text goes to lengths to
balance the constitutional, statutory, policy and normative issues that make
up this topic’s coverage.

As a veteran labor arbitrator for police labor disputes, I was startled to find
otherwise reasonable public officials respond to critics of the police with the
glib comment that cops who select too many drivers of a certain race would
be immediately fired for that offense. I realize the elected officials of a
Midwestern city aren’t always in tune with criteria applied in labor settings,
but this promise to fire police officers without a bright-line standard of con-
duct was appalling. The more I looked into what the test for termination
might be, the more I realized that the “offense” of driver selection statistics
is fraught with definitional and policy problems. The educational efforts
directed to elected officials, police managers and unions are a reflection of
my experiences in this difficult field.

As a teacher in this field I learn from my students every semester, and I
welcome readers to offer their feedback, dissent or constructive critiques to
make subsequent editions of this text more useful to the reader. I appreciate
the able assistance of Don Blair of the University of Cincinnati Law Library
and Adam Breeden ‘02 for their capable research help.

Prof. James O’Reilly
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Part 1
THE TRAFFIC STOP






Chapter 1

INTRODUCTION

Race-based selectivity of drivers who are stopped for questioning by
police is a practice that unfortunately persists in some police agencies
among some police officers. There is something wrong, something contrary
to American beliefs, to the asserted presumptions that a Hispanic, Asian,
African-American or Near Eastern background predisposes an individual
driver to the behavior of a criminal. These racial attitudes are wrong on the
facts, wrongly held as attitudes, and contrary to good police work under our
Constitution and laws. Exceptionally qualified and experienced police man-
agers have publicly and repeatedly disavowed the use of race as the sole rea-
son why a traffic stop occurs.

“Racial profiling” should be dead as a police strategy and should be uni-
versally rejected as a tactical choice. Is that message clear and pervasive
enough to reach all police officers and their supervisors? Can the message be
accepted by the constituencies whom police serve, for whom traffic stops are
a source of anxiety and concern? This is such a hot button political issue that
writing a cooler, more analytical assessment has been a challenging task.

“Profiling” without regard to racial characteristics should continue, as an
inherent part of training and daily life of the street-level law enforcement offi-
cer, because criminals whose behavior manifests similar external character-
istics should be detected as efficiently as possible. The profile of an armed
robber specializing in nighttime attacks on convenience stores is slowly
developed over time, the product of many criminal behaviors observed and
developed over a career-long experience. A profile is most useful at night;
assume that it is 3:30 A.M, warm, dry and quiet. The cruising police car who
passes a 24-hour convenience store can apply this kind of mental shortcut to
the sight of a nervous teen or young adult, wearing a long raincoat and knit
cap on a dry and warm night, looking frenetically in all directions as he walks
toward the store’s door, his older model car parked on the side of the con-
venience store, out of the main lighted area, with the engine running and the
lights out. You may select whatever racial component you wish; the profile
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6 Police Traffic Stops and Racial Profiling

of a potential robber is a matrix of behavioral observations of like behaviors
in decades of experience. Heavy-set grandparents pushing strollers at 10 A.M.
in the rain are unlikely to be categorized in the officer’s mental “profile” as
potential armed robbers.

Profiling is a coping strategy within human psychology, associating vari-
ous observed factors with an experience base; we learn it early; after a num-
ber of doctor visits, small children profile white-coated adults in a busy office
as persons likely to stick the child with a needle. So it is not the fact that pro-
filing exists that is the concern—it is the mistaken shortcut between race and
the criminal behaviors.

This book is organized for the benefit of police managers, city and state
administrators, attorneys and others, through the use of several parts. Part I
explains the phases at which traffic stops occur and how some end up in
court. Then Part IT explains the racial profiling assertions and how they are
presented. Part III then explores the several experiences of police agencies
with racial profile controversies. Part IV provides an analysis of the several
key legal issues. Part V explores the creation and results of federal civil rights
consent decrees. Part VI focuses on litigation issues as they relate to consent
decrees. Part VII discusses roles of the chain of command and union in deal-
ing with impacts of the remedies on police service. Part VIII addresses the
consequences of the remedies being imposed on police on operations.

Throughout the book, references are made to books and periodicals, the
classic reference sources, but the reader will note the increased attention to
internet websites. These may change by the time the reader searches them
out; change is a part of the internet’s rapid turnover cycle. By the time the
reader explores this topic, there will be many more website discussions and
more data posted, so the reader should do an internet search to find some of
the most recent material and, of course, apply reasoned skepticism to the
content of internet sites unless the particular source authoring this web arti-
cle is known and respected by the reader.

Ultimately, the police are a safety service. The aggressive interdiction of
criminals aids the safety of the community. But the community wants a pro-
fessional service for all segments of the community without regard to race
and ethnicity. Balancing and achieving acceptance is a significant challenge
for the modern public sector management team.



Chapter 2

TRAFFIC STOPS AND POLICE
INVESTIGATIONS

2.1 THE FOURTH AMENDMENT AND TRAFFIC STOPS

he Fourth Amendment to the Constitution protects us from being

“seized” or “searched”,' and in the context of automobile traffic, this pro-
tection is limited by our diminished expectations of personal privacy when
we are driving, as contrasted to our homes or businesses.” A traffic stop is a
form of warrantless “seizure” of the driver for a brief time during investiga-
tion of a traffic violation.” The Supreme Court has issued dozens of opinions
on search and seizure relating to vehicles, and the Court applies a reason-
ableness standard and draws the exception to the warrant requirements very
narrowly.*

2.2 POLICING IN A MOBILE SOCIETY

Traffic stops are a well-understood, often disliked part of the motorist’s
privilege to drive on public highways. The faster and more aggressive drivers
seem to attract more traffic stops. The ancient ways of the night watchmen,
who could accost those peasants found abroad in the streets after dark mak-
ing mischief, were the reason for early patriots to build in the Fourth
Amendment’s protection against intrusive government apprehension of indi-
viduals and their property. We are “secure” in our “persons, houses, papers
and effects, against unreasonable searches and seizures.” Police receive due
weight for their experienced evaluation of drivers,” but they must adhere to
Fourth Amendment standards.

Sometimes the police are in hot pursuit or fear that the person whom they
have stopped will flee the scene; in these cases a search without a warrant

7
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