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FOREWORD

CRITICAL problem facing American society is attaining an
A even-handed administration of justice. The typical citizen
has his earliest encounter with the system of law when confronted
by a law enforcement officer with a charge of wrongdoing. Wheth-
er that charge will result in a dismissal, conviction, fine, jail term
or one of the other sanctions of American justice, it is imperative
that the police are well trained in the basic rules of constitutional-
criminal law and procedure.

It is a truism that police are expected to possess a vast reservoir
of knowledge on subjects ranging from first aid and psychology to
scientific investigation. In no field is the possession of up-to-date
information more important than in law and the processes sur-
rounding it. There can be little doubt that vast changes have
taken place in criminal law and procedure within the past dozen
years. The Warren Court has been charged with handcuffing the
police and making criminal convictions more difficult. However,
in a constitutional system in which basic guarantees of freedom
are as old as the nation and for that matter, the underlying cause
of establishing the country, a scrupulous regard for the rights of
the individual is essential.

The police officer is charged with many duties, including keep-
ing the peace, apprehending the criminal suspect and preserving
evidence vital to the state’s case against the accused. Each of these
responsibilities must be carried out within the framework of the
constitutional system. When fundamental rights of the citizen are
shunted aside in the name of efficient administration, organized
society becomes the loser. When the state can obtain a conviction
without preserving due process of law (so vital in the American
scheme of things), disrespect for the law is generated and the ra-
tionale for a nation of free men breaks down.

It is a prerequisite for the preservation of a nation of laws, and
not of men, that the first line of societal protection—the law en-
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viii Pre-Trial Criminal Procedure

forcement agencies—be the best trained in the world. The myriad
of rules in the field of criminal law and procedure makes this a
tremendously difficult task. Decisions (requiring instant judgment
on the part of the police officer) made at the scene of a crime or
in a hostile neighborhood are simple to criticize after the fact.

It is obvious that a significant part of the continuing training
of the professional law man must be in the fields of criminal
justice and constitutional law. The “fruits” of an unconstitutional
search, formerly admitted into evidence at trial, are now banned.
An unwarranted arrest may result in dismissal of the complaint
against the accused. A confession coerced from a suspect may not
be used to make the task of the prosecutor easier. Careless methods
of suspect identification are now prevented by the requirement
that counsel be present during a lineup. All these rules emerge
directly from the constitutional mandates found in the American
Bill of Rights and in no agencies should protection of those rights
be more diligently observed, than by the police forces of the
nation.

The seeming dilemma faced by police departments can be re-
solved by excellent training programs for the officers. This book
is designed to provide a storehouse of knowledge for law enforce-
ment officers, as well as for lawyers who desire an accessible col-
lection of basic rules.

This book accomplishes three important tasks. First, it is a
thorough, accurate statement of the law with sufhcient illustrative
material to cover the many contingencies which a law enforcement
officer is likely to encounter. It sets down the rules of law without
oversimplifying them—a task absolutely vital in a field where
simplification can result in a miscarriage of justice.

Second, the text is organized in such a way that in the hands
of a professional educator it will be an outstanding teaching tool
in courses relating to police practices and the law. It does not at-
tempt to make excuses for the rules of law nor does it provide
questionable loopholes for avoiding the high standard of con-
stitutionality demanded by all levels of American courts of the
professional.

These two accomplishments alone commend the book to the
student of criminal procedure, yet there is a third task which the
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book performs. Many individuals criticize the work of the courts
without understanding what the tribunals have done. This book
offers the reader an opportunity to become involved in the actual
case decisions by explaining the rather mystifying system of legal
citations which are second nature to the attorney and judge. In
this respect, the book encourages independent study and research
by personnel of law enforcement agencies so that they may under-
stand the reasons behind the decisions which have altered the
practices of criminal procedure.

There are longer studies of criminal procedure; there are vol-
umes for the attorneys which emphasize fine points of evidence;
and there are books which examine highly technical issues of con-
stitutional law in extreme detail. Yet there is probably no better
statement of the current law status for the individual charged
with day-to-day administration of society’s rules than is found in
this text. Mr. Tobias and Mr. Petersen have provided a genuine
service to the continuing task of raising the level of profession-
alism for the first line of America’s criminal justice system—the
law enforcement officer.

RicHARD E. SHUGRUE






INTRODUCTION

\\T"HE Constitution in its words is plain and intelligible, and

it is meant for the homebred, unsophisticated understanding
of our fellow citizens.” In spite of this statement by former Vice
President George M. Dallas, different interpretations and new
understanding seem to be a daily occurrence with the United
States Constitution.

In the past few years, the Supreme Court has given an ex-
panding, liberal interpretation to the Constitution. A suspect de-
mands his “constitutional rights” or an accused claims that his
“rights” were violated. If the court agrees, the evidence in the
case may be thrown out, or the lower court conviction reversed.
Accordingly, a continuing education in recent Supreme Court
case law is a necessity, particularly to those in the law enforce-
ment field.

This book is intended to acquaint law enforcement personnel,
law students studying constitutional law and criminal procedure,
and students in law enforcement curriculums with pre-trial crim-
inal procedure as implemented by the law enforcement officer
and experienced by the accused, under the guidelines of the
United States Constitution as viewed in the light of current
court decisions.

The topics are chosen according to their frequency of occur-
rence in the field and at the stationhouse. The text should aid
law enforcement agencies in the training of cadets, and in the
continuing education of the experienced officer in the area of
pre-trial police procedures.

The book is divided into three major parts; the first contains
a brief history of the “law,” the concept of the “criminal sanc-
tion,” and the meaning of “due process.”

The second part deals with the role of the officer and the
rights of the accused under the fourth, fifth, and sixth amend-
ments to the Constitution. To aid in the understanding of court
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rulings, actual case examples are presented throughout this sec-
tion. At the end of each chapter are key cases, quoted in part,
which are generally considered as turning points in criminal pro-
cedure.
Part three is devoted to a discussion of bail, pre-trial detention,
and the basic functions of the courts.
M. W.T.
R.D. P.
Marc Weber Tobias
5820 E. Ist Avenue
Denver, Colorado 80220

R. David Petersen
Box 3911
Omaha, Nebraska 68103



LEGAL CITATIONS

OST states publish the decisions of the highest court in the
M state, for example, the Supreme Court of the State of Ne-
braska, in “official reports.” Some states however, such as Florida,
have discontinued the publication of official reports, and hence one
must look to the “unofficial” reports. The West Publishing Com-
pany publishes unofficial reports of both the states and the fed-
eral court systems.

The state reports are contained in regional reports such as the
North Western Reporter and are grouped by geographic regions.

When a citation to a case is given, it tells where the case may
be found.

The following is a citation to a decision written by the Su-
preme Court of the State of Iowa—State v. Mullin, 349 Iowa 10,
85 N.W.2d 598 (1957). The opinion appears both in the “official”
and ‘“‘unoflicial” reports. The “official” citation 349 Iowa 10, in-
dicates that the case may be found on page 10, volume 349 of the
Iowa State Supreme Court Reports. The “unofficial” citation,
85 N.W.2d 598, indicates that the same decision may also be
found on page 598, of volume 85 of the 2nd series of the North
Western Reporter. The year the decision was handed down is
1957.

Abbreviations used for the state reporters are as follows:

P. Pacific

N.W. North Western

S.W. South Western

N.E. North Eastern

A. Atlantic

S.E. South Eastern

So. Southern

Cal. Rptr. California Reporter
N.Y.S. New York Supplement

xiii
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The national reporter system by the West Publishing Com-
pany also includes the following: a) the Supreme Court Report-
er, which reports the decisions of the Supreme Court of the
United States; b) the Federal Reporter, which among other
courts reports the decisions of the United States Court of Claims
and the United States Court of Appeals; c) the Federal Supple-
ment, which among other courts, contains decisions of the Unit-
ed States District Courts since 1932; and d) the Federal Rules
Decisions, which contains reports of the United States District
Courts which do not appear in the Federal Supplement and
which involve the Federal Rules of Criminal Procedure since
1946 and the Federal Rules of Civil Procedure since 1939.

United States v. Wade, 388 U.S. 218 (1967) is found on page
218 of volume 388 of the United States Reports. This is a United
States Supreme Court decision handed down in 1967.

Cortez v. United States, 337 F.2d 699 (1964) is found on page
699 of volume 337, of the Federal Reporter, 2nd series. This is a
United States Court of Appeals decision handed down in 1964.

Johns v. Smyth, 176 F. Supp. 949, 1959, is found on page 949 of
volume 176 of the Federal Supplement. This is a United States
District Court decision handed down in 1959.

United States v. Reid, 43 F.R.D. 520 (1967) is found on page
520 of volume 43, of the Federal Rules Decisions. This is a Unit-
ed States District Court decision handed down in 1967.



ACKNOWLEDGMENTS

HE authors are indebted to a number of persons who sup-

plied materials for certain sections of the text.

The United States’ Attorney’s Office, Omaha, Nebraska and a
number of agents of the Federal Bureau of Investigation were
most helpful in the preparation of the chapter dealing with
searches and seizures.

I appreciate the assistance of the Denver Police Department
and Harry D. Taylor of that department. Appreciation is also ex-
pressed for the help provided by Chief Ben Roach, Jr., Lieuten-
ant Mary Ruth Norris, Detective Jack P. Baldwin, and Jeft
Grazi, all of the Commerce City, Colorado, Police Department.

Gratitude is also expressed to the Omaha Police Division for
their assistance.

A special note of thanks to the Gorgen family: Tom, Twink,
Barbara, and Floyd, for their encouragement and friendship.

The advice and direction of G. L. Kuchel, Director of the Uni-
versity of Nebraska Law Enforcement Department, and that of
Theodore Clements, Professor, Creighton University School of
Law, must be acknowledged.

We would also like to express our respect to Dr. James Rein-
hardt, Lincoln, Nebraska.

Finally, without the stenographic efforts of Jane A. Petersen
and Michael Charles Tobias, a great deal more time would have
been required to complete the text.

M. W.T.
R.D. P.

XV



SUMMARY OF CONTENTS

Foreword
Introduction
Legal Citations .

PART I. OVERVIEW OF THE CRIMINAL PROCESS

Chapter 1. BUILDING BLOCKS OF JUSTICE
Chapter 2. THE CRIMINAL SANCTION
Chapter 3. DUE PrOCEss oF Law

PART II. CONSTITUTIONAL GUIDELINES

a

Chapter THE FOURTH AMENDMENT .
Chapter

Chapter

. THE FIFTH AMENDMENT .

.0\\"

THE SIXTH AMENDMENT .

PART III. POST-ARREST PROCEDURE

Chapter 7. GENERAL ASPECTS OF BAIL .
Chapter 8. PRE-TRIAL DETENTION .
Chapter 9. THE STRUCTURE OF THE COURTS

Glossary
Bibliography
Index .

XV1

vii
xi
xiii

23
29

39
205
277

319
342
368

393
396
397



CONTENTS

Foreword . . . . . . . . . . . . . . . . . v
Introduction . . . . . . . . . . . . . . .. xi
Legal Citations . . . . . . . . . . . . . . . xii

PART I. OVERVIEW OF THE CRIMINAL PROCESS

Page

Chapter 1. BUILDING BLOCKS OF JUSTICE . S 5
Section 1. The Criminal Justice System in Development . 5
Law as a Concept . 5
Natural Law 5
Imperative Law 6
Historical Law . 6
Functions of the Law . 7
Equilibrium . 7
Predictability 7
Education . 7
The Development of the Law 8
Branches of the Law . 10
Civil Law 10
Criminal Law 11
Goals . 11

State and Federal . 12
Federal Legislation . 12
State Legislation 13
Section 2. Crime . .o 13
The Commission or Ommission of an Act . 13
Causation .. 14
Proximate Cause of Crime 14
Negligence 15
Accident . 15
Lawful Act 15
Corpus Delecti 15

xvii



xviii Pre-Trial Criminal Procedure

Nullum Crimen Sine Lege

Why Statutes? .

Ex Post Facto Laws

Construction of Statutes .

Repeal of Statute . .
Under Pain of Punishment

Imposed by the State Proceeding in Its Own Name

Intent .

Motive v. Intent

Degrees of Intent

Negligence and Intent . :

Concurrence of Act and Intent .

Liability: Civil v. Criminal

Intent and Statutory Construction

Malice

Feloniously . . . . . .

Mala in Se v. Mala Prohibitum
Chapter 2. THE CRIMINAL SANCTION .

Section 1. Meaning and Purpose .

Section 2. What Constitutes a Criminal Act .

Section 3. Deterrence ..
Section 4. Punishment vs. Treatment .

Section 5. Preferred Direction of the Sanction .

Chapter 3. DUE PROCESs OF LAw .
Notice .
Hearing
Counsel
Defense
Evidence
Proceeding
Rehearing .
Appeal . .
Selective Incorporation .

PART II. CONSTITUTIONAL GUIDELINES

Chapter 4. THE FOURTH AMENDMENT
Section 1. Introduction .

Page
15
16
17
17
17
18
18
18
18
18
20
20
20
20
21
21
22
23
23
24
25
26
27
29
31
32
33
33
33
34
34
34
34

39
39



Contents Xix

Page

Section 2. Rights . . . . . . . . . . . . . 40
Section 3. Freedom From Intrusion . . B 54
Section 4. Houses, Persons, Papers, and Effects T ¥4
Section 5. Searches and Seizures . . . . . . . . . 44
Reasonable vs. Unreasonable Searches . . . . . . . 44
Tests of Reasonableness . . . . . . . . . . 44
Searches Without Warrants . . . . . . . . . . 46
Stop and Frisk . . . . . . . . .. . . 46
Protection of The Fourth Amendment: Extent e Y
Admissibility of Evidence . . . . . . . . . 47
Criteria . . . . . . . . . . . . . . 49
Arrest . . . . . 7
Grounds for Arrest . . . . . . b6
Probable Cause Requirements for Arrest 1)
Ability to Obtain a Warrant . . . . . . . . 59
Search Incidental to Arrest . . . . . . . . . 61

Place and Extent of Search . . . . . 66
Reasonableness and Place, Extent, and Tlme of Search 66
Impounded Vehicle . . . . . . . . . . . 68
Abandonment of Automobile . . . . . . . . 68
Objects in Plain View . . . . . . . . . . 68
Search of Automobile Trunk . . . . . . . 69

Pretext Arrests . . . . . . . . . . . . 69
Pursuit of Fleeing Suspect . . . . . . . . . 70
Search of Premises Incidental to Arrest . . . . . 71
General Principles . . . 71

Time and Place Relationship Between Arrest and Search 72
Manner and Extent of Search . . . . . . . . 73
Quantity of Items Taken . . . . . . . . . 74
Necessity of Obtaining a Warrant . . . . . . . 74
Exigent Circumstances . . . . . . . . . . . 75
Instruments of Transportation. . . . . . . . 75

What Constitutes Search of Vehicle . . . . . . 79
Probable Cause . . . . . . . . . . . . 79
Consent . . . . . . . . . . . . . . . 83
Actions . . ~ &

Written Waiver . . . . . . . . . . . . 85



Pre-Trial Criminal Procedure

Page

Waiver by Law . . . . . . . . . . . . 85
ScopeofConsent . . . . . . . . . . . . 86
On Sight Observations . . . . . . . . . . 88
Showing of Consent . . . . . . . . . . . 88
Unequivocal Consent . . . . . . . . . . 89
Rights Advisement . . . . . . . . . . . 90
Countermand of Consent . . . . . . . . . 91
Who May Consent . . . . . . . . . . . 9
Waiver by Another . . . . . . . . . . . 91
Family . . . . . . . . . . . . . . . 92
Wife Consenting for Husband . . . . . . . . 92
Husband Consent for Wife . . . . . . . . . 93
Parent for Chid . . . . . . . . . . . . 93
Child for Parent . . . . . . . . . . . . 93
Child for Child . . . . . . . . . . . . 93
Roomer . . . . . . . . R * &
Cotenants . . . . . . . . . . . . . . 9%
Employees . . . . . . . . . . . . . . ¥
Partners . . . . . . . . . . . . . . 9%
Lessor-Lessee . . . . . . . . . . . . . %4
Custodian of Building . . . . . . . . . . 94
Property in Possession of Another . . . . . . . 94
Health and Safety Inspections . . . . . . . . 95
Constitutionally Protected Areas . . . . . . . . 97
Persons . . . . . . . . . . . . . . . 98
Aliens . . . . . . . . . . . . . . . 98
Arrested Persons . . . . . . . . . . . . 98
Border Searches . . . . . . . . . . . . 99
Convicts . . . . . . . . . . . . . . 9
Corporations . . . . . . . . . . . . . 99
Guests . . . . . . . . . . . . . . .09
Minors . . . . . . . . . . . . . . .09
Parolees and Probationers . . . . . . . . . 101
Places of Habitation . . . . . . . . . . . 101
Apartment . . . . . . . . . . . . . 102
Barns . . . . . . . . . . . . . . . 102

BarberShop.............102



Contents

Building Outside Curtilage .
Buildings Within Curtilage .
Businesses and Offices

Bus Station Lockers . .
Commercial Property Open to Pubhc .
Common Areas

Curtilage .

Dry Cleaning Shop .

Dwellings . . .
Evidence Discovered in Plam Vlew
Fire Escape

Garage . .

Garbage and Trash .

Home as Business

Hospitals

Hotel and Motel Rooms

Leased and Rented Premises

Lockers

Offices .

Open Areas Ad]acent to House Open Lands or Flelds .

Prisons . .
Private Office as Home .
Public Corridor .
Public Premises

Public Streets .

Public Toilets

Rest Rooms

School Dormitory
Service Stations

Social Club

Storage Rooms
Telephone Booths
Tenant of Building .
Trailer Home . .
Urban and Rural Areas .
Vacant Buildings Within Curtllage
Vacant Wooded Areas

XX1

Page
102
102
103
103
104
104
104
104
104
105
106
106
106
106
107
107
107
107
107
108
108
108
108
108
108
109
109
109
110
110
110
110
110
111
111
111
111



Xxi1 Pre-Trial Criminal Procedure

Page

Papers
Attorney’s Files . . . . . . . . . . . . 1l
Bank Records . . . . . . . . . . . . . 112
Bankruptcy Files . . . . . . . . . . . . 112
Books and Papers . . . . . . . . . . . 112
Corporate Books . . . .. . . . . . . 13
Federal Income Tax Records P 1 ¥
Public Mail . . . . . . . . . . . . . 113
Prison Mail . . . . . . . . . . . . . 114
Private Papers . . . . . . . . . . . . 114
Public Records . . . . . . . . . . . . 114
Effects . . . £
Clothing of the Accused e § 1.
Conversations . . . . . . . . . . . . . 115
Contraband . . . . . . . . . . . . . 116
Foot Lockers . . . . . . . . . . . . . 116
Forfeited Property . . . . . . . . . . . 116
Game . . . . . . . . . . . . . .. 117
Mail Matter . . . B O v
Nonvisible Contents of Automoblle e V)
Papers . . . e O Vi
Parcel or Packages e b )
Private Papers . . . . . . . . . . . . 118
Records . . . . . . . . . . . . . . 118
Safe DepositBox . . . . . . . . . . . . 118
Telephone Booths . . . . . . . . . . . 118
Telegrams . . . . . . . . . . . . . . 118
Transportation . . . . . . . . . . . . 118
Air Transportation . . . . . . . . . . . 118
Car in Pursuic . . . . . . . . . . . . 118
Visible Articles . . . B R
Items Subject to Search and Selzu_re R B A
Admissibility of Evidence . . . . . . . . . . 121
The Exclusionary Rule . . . . . . . . . . 121
Governmental Conduct . . . . . . . . . . 122
Federal Officers . . e e 122

State Officer’s Silver Platter Doctrme R §254



Contents

Action by Private Individuals .
What Is Excluded .
Fruit of the Poisonous Tree .
Reversal of Conviction .
Motion to Suppress .
Section 6. Warrants .
Historical Perspective .
Arrest
Warrant or Summons Upon Complaint .
Issuance
Form e
Execution or Service and Return .
Form . ...
Execution, Service, and Return
Manner
Return e
Proceedings Before Commissioner
Appearance Before Commissioner .
Statement Before the Commissioner .
State and Federal Arrest Standards
Unlawful Arrest .
Search Warrant
Search and Seizure .
Authority to Issue Warrant
Grounds for Issuance
Issuance and Contents . .
Execution and Return with Inventory . .
Motion for Return of Property and to Suppress Evidence
Return of Papers to Clerk .
Scope and Definition .
Summary, State and Federal Practice
Authority to Issue Warrant
Grounds for Issuance .
Issuance and Contents .
Execution and Return . e
Motion to Suppress and Return of Property

Xxiii
Page
123
123
124
124
124
125
125
126
126
126
126
133
135
136
136
136
137
137
137
138
138
141
144
144
144
144
145
145
146
146
146
146
146
146
148
148



XX1V Pre-Trial Criminal Procedure

Page
Warrant to Obtain Fingerprints and Other Identification
Evidence Prior to Arrest . . . . . . . . . . . 148
Section 7. Privacy . . . . . . . . . . . . . 151
Katz v. United States . . . . . . . . . . . . 162
Standing . . . . . . . . . 168
Authorization for Interceptlon of ere or Ora] Communi-
cations . . . ... . . 169
Authorization for Dlsclosure and Use of Intercepted ere
or Oral Communications . . . . . . A |
Procedure for Interception of Wire or Oral Communica-
tions . . . . T 4
Reports Concernmg Intercepted W1re or Oral Communi-
cations . . . . . . . . . . . . . . . 178
Section 8. Cited Cases
Chimel v. California . . . . . . . . . . . . 179
Mapp v. Ohio . . . . . . . . . . . . . . 187
Stoner v. California . . .. . . . 195
Warden, Maryland Pemtentlary V. Hayden .. . . . 198
Chapter 5. THE FIFTH AMENDMENT . . . . . . . . . 205
Section 1. Custodial Interrogation and Confession . . . . 205
Introduction . . .. . . . . 205
Development of the Federal Standard ... ... 205
Development of the State Standard . . . . . . . 208
The Miranda Standard as the State Standard . . . . 209
Volunteered Statements . . . . . . . . . . 212
On-the-Scene Questioning . . oL 212
Reasonable Belief of Custody Test .o .o 212
Interrogation by Law Enforcement Officers Under Mxranda 213
On the Street . . . . . . . . . . . . . 213
In the Police Vehicle . . . . . . . . . . . 216
At the Police Station . . . . . . . . . . . 217
In Jail . . . . . . . . . . . . . . . 219
At Suspect’s Home . . . . . . . . . . . . 220
At Suspect’s Business . . . . . . . . . . . 221I
In Suspect’s Vehicle . . . . . . . . . . . 222
At Third Person’s Residence . . . . . . . . . 223
At Third Person’s Business . . . . . . . . . 224

At the Hospital . . . . . . . . . . . . 225



Contents

Volunteered Statements Under Miranda .

On the Street

In the Police Vehicle .
At the Police Station
In Jail

At Volunteer’s Home
In Volunteer’s Vehicle .

Interrogation by Those Other Than Law Enforcement Ofﬁ

cers Under Miranda
Notes
Waiver .
Standing-Jus Teltu Rule .
Immunity From Prosecution .
Confession of Juveniles .
Remedies If Miranda Rule Vlolated
Section 2. Self-Incrimination
Pre-trial Identification
Blood Samples .
Voice and Lineup .
One-Man Lineup
On-the-Scene Identification
Handwriting .
Fingerprints .
Photographs .
Lie Detectors (Polyglaphs)
The Accused as Witness on the Stand .
Section 3. Double Jeopardy
Dual Sovereignty Theory
Multiple Punishment .
Section 4. The Grand Jury .
Summoning Grand Juries

Objections to Grand Jury and to Grand ]urors .

Challenges

Motion to Dismiss .
Foreman and Deputy Foreman .
Who May Be Present . .
Secrecy of Proceedings and Disclosure .

XXV
Page
227
227
227
228
229
229
230

230
231
231
233
233
236
236
236
236
236
237
237
238
238
238
239
240
241
241
244
244
245
247
248
248
248
248
248
249



XXVi Pre-Trial Criminal Procedure

Finding and Return of Indictment .
Discharge and Excuse
Section 5. Quoted Cases .
Miranda v. Arizona
Schmerber v. California . .
Chapter 6. THE SIXTH AMENDMENT .
Section 1. Speedy and Public Trial
Section 2. Trial by Impartial ]ury
Venue
Continuance
Sequestration .
Section 3. Nature and Cause of Accusatlon . .
Section 4. Right to Confrontation With the Witness .
Section 5. Compulsory Process Clause
Section 6. Right to Counsel
Federal Standard .
State Standard .
Test of “Criticalness” .
Accusatory Stage of Investigation .
Police Duty During Investigation .
Right To Counsel .
Communication With Counsel
Request for Counsel .
Waiver .
Guards, Jailers, and Privacy .
Lineups . .o
Juvenile Court Proceedmgs .
Remedies .
Section 7. Quoted Cases
Escobedo v. Illinois
U.S. v. Wade

PART III. POST-ARREST PROCEDURE

Chapter 7. GENERAL ASPECTS OF BAIL
Section 1. Introduction .
Bail Bond .
Recognizance

Page
249
249
250
250
268
277
277
278
279
280
280
280
281
281
281
282
282
285
285
287
287
290
292
292
293
295
296
297
297
297
304

319
319
320
320



Contents XXVii

Page

Personal Recognizance . . . . . . . . . . . 320
The Right . . . . . . . . . . . . . . . 821
Authority . . B 4 |
Object and Effects - 3 |
Jurisdiction . . - v |
The Power to Grant Ball - 744
Habeas Corpus . . . . . . . . . . . . . 322
Section 2. Criteria . . . . . . . . . . . . . 322
The Eighth Amendment . . . . . . . . . . . 322
Admissionof Bail . . . . . . . . . . . . . 323
Factors in Determining Bail . . . . . . . . . . 323
Capital Cases . . . . . . . . . . . . . . 324
Conviction and Appeal . . . . . . . . . . . 324
Revocation of Bail . . . . . . . . . . . . 325
Section 3. Procedure . . . . . . . . . . . . 325
Application and Hearing . . . . . . . . . . 32
Approval . . . . . . . . . . . . . . . 32
Requirements . . . . . . . . . . . . . . 326
Review . . - 4]
Requirements for Bond or Recogmzance R v
Execution of Bond or Recognizance . . . . . . . 327
Amount . 4
Sureties . . . . . . . . . . . . . . . . 329
Forfeiture . . . . . . . . . . . . . . . 330
Waiver . . - 1. 11
“Jumping Ball” . 11U
Section 4. Federal Courts . . . ... . 831
Federal Rules of Criminal Procedure Rule 46 ... . 331
Right to Bail before Conviction . . . . . . . . 33I
Right to Bail upon Review . . . . . . . . . 331
Bail for a Witness . . . . . . . . . . . . 33l
Amount . . . - 11 |
Form and Place of Dep051t . . . . . . . . . 833
Justification of Sureties . . . . . . . . . . 333
Declaration of Forfeiture . . . . . . . . . . 333
Setting Aside Forfeiture . . . . . . . . . . 333

Enforcement of Forfeiture ... .. . . . . 333



XXViil Pre-Trial Criminal Procedure

Remission of Forfeiture . . .
Exoneration . e
Supervision of Detention Pending Trial

Crimes and Criminal Procedure, Title 18 USC

Power of Courts and Magistrates .
Surrender by Bail .

Additional Bail . S
Cases Removed from State Courts .

Release in Noncaptial Cases Prior to Trial .

Bail Reform Act of 1966 .
Appeal from Conditions of Release

Release in Capital Cases or After Conviction

Release of a Material Witness .
Penalties for Failure to Appear
Federal Statutes 18 USC 3146-3152

Release in Noncapital Cases Prior to Trial .

Appeal from Conditions of Release .

Release in Capital Cases or after Conviction

Release of Material Witnesses .
Penalties for Failure to Appear
Contempt .
Definitions .
Chapter 8. PRE-TRIAL DETENTION .o
Section 1. Crime Committed While on Bail .
Violation of Release .
Offender’s Characteristics
Reduction of Crime on Bail . ..
Fault of the Bail Reform Act of 1966 .
Section 2. Preventive Detention
Proposed Legislation .
Justification .o
Bail Release Problems .
Grounds for Denying Bail
Section 3. Constitutional Questions .
Protections for the Accused .
Presumption of Innocence . .o
Due Process and the Fifth Amendment

Page
333
334
334
334
334
334
334
335
335
336
336
336
336
337
337
337
339
339
340
340
340
341
342
342
342
344
345
345
349
349
352
353
362
362
362
363
364



Contenls

The Eighth Amendment .
Section 4. Recommendations
Section 5. New Legislation e
Release in Capital Cases or After Conviction .
Chapter 9. THE STRUCTURE OF THE COURTS .
Section 1. Criminal Justice System
Legal Systems and the Constitution
Division of Judicial Power
Judicial Districts
State Court Systems
Criminal Proceedings .
Power of the Tribunal
Jurisdiction of the Subject Matter
Illegal Arrest
Extradition o,
Preliminary Investigation and Examination
Misdemeanor Cases
Notify the Accused .
Arraignment
Pleading .
Not Guilty
Exception .
Demurrer .
Motions
To Quash .
To Dismiss
Change of Venue
Motion to Suppress .
Guilty Pleas . .o
Withdrawal of Plea .
Nolo Contendere
Conditional Pleas
Nolle Prosequi .
Writs of Release
Habeas Corpus .
Writ of Prohibition .
Plea Bargaining

XXIX
Page
366
366
366
367
368
368
368
369
372
373
374
374
375
377
378
379
379
380
381
381
381
382
382
382
382
382
382
383
383
383
383
383
384
384
384
385
385



XXX Pre-Trial Criminal Procedure

Trial Procedure
Jury Selection
The Trial
Stages of Trial . .
Reading of Charges and Plea .
Opening Statements .
Prosecution Presents Case
Defense Presents Case
Rebuttals
Arguments to the ]ury
Instructions to Jury .
Jury Deliberations
Return of Verdict
Judgement and Sentence . .
Review of Case by Appellate Tr1bunal .
The Role of the Judge .
The Role of the Advocate .
Glossary
Bibliography
Index .

Page
385
385
387
387
387
387
388
388
388
388
388
389
389
389
389
389
390
393
396
397



TABLE OF CASES

Abel v. US., 74, 95, 111, 148
Abbate v. U.S,, 244

Adams v. Illinois, 285
Agnello v. USS,, 68, 72, 166
Aguilar v. Texas, 147, 148
Alderman v. U.S,, 168

Allen v. US,, 222
Amador-Gonzalez v. U.S., 69
Amos v. U.S,, 86

Anderson v. U.S., 230
Archer v. U.S,, 222

Ashby v. State, 119

Baldwin v. New York, 278

Barnes v. State, 70

Barrera v. U.S,, 100

Bartkus v. Illinois, 244

Bazzell v. State, 229

Beck v. Ohio, 61, 167

Bell v. US,, 57

Benton v. Maryland, 242

Berger v. New York, 165

Betts v. Brady, 282, 283

Bivens v. Six Unknown Named Agents,
138, 236

Bowen v. Eyman, 240

Bowles v. Insel, 114

Boyd v. U.S,, 121, 188, 193, 200

Bratcher v. U.S., 100

Brinegar v. U.S,, 46, 57, 66, 67, 80

Brent v. White, 101

Brett v. US., 115

Brown v. Mississippi, 205, 207, 208

Brown v. State (1968), 109

Brown v. State, 221

Bull v. Armstrong, 90

Bumper v. South Carolina, 84

Burdeau v. McDowell, 123

Bute v. Illinois, 30

Cabey v. Rundle, 92
Caldwell v. U S, 68

Camara v. City of San Francisco, 95, 103

Cameron v. State, 227

Campbell v. State, 228

Campbell v. US,, 81

Care v. U.S., 103

Carlson v. Landon, 323

Carroll v. U.S., 66, 76, 80

Chambers v. Maroney, 66, 67

Channel v. U.S., 88

Chapman v. U.S., 94, 198

Chimel v. California, 54, 61, 66, 68, 71,
72,73,74, 179

Clark v. State (1949), 84

Clark v. State (1966), 104

Cline v. U.S., 99

Coates v. U.S., 98

Coleman v. Alabama, 285

Commonwealth v. Coyle, 290

Commonwealth ex. rel. Cabey v. Rundle,
92

Commonwealth v. Fisher, 218

Commonwealth v. LaValle, 76

Commonwealth v. Leaming, 219

Commonwealth v. Lepore, 287

Commonwealth v. Murphy, 106

Commonwealth v. Tracy, 287

Compton v. State, 84

Coolidge v. New Hampshire, 135

Cooper v, California, 67, 68

Cooper v. Commonwealth, 289

Coplon v. USS., 294

Corngold v. U.S,, 117

Costello v. U.S. (1963) , 147

Costello v. U.S. (1956) , 247

Cotton v. U.S., 79

Coughlan v. U.S,, 232

Creighton v. US., 119

Dartmouth College v. Woodward, 30
Davis v. Mississippi, 151

Denton v. State, 90

Draper v. U.S., 59

xxxi



XXX11

Duncan v. State, 291

Dutton v. Evans, 281

Dyke v. Taylor Implement Mfg. Com-
pany, 67

Elkins v. US,, 122, 153, 190, 191, 193, 194

Eng Fung Jem v. U.S,, 107

Entick v. Carrington, 200

Escobedo v. Illinois, 206, 207, 209, 282,
284, 288, 297

Fagundes v. U.S,, 68

Fahy v. Connecticut, 124
Fletcher v. Wainright, 98
Ford v. State, 85

Founding Church v. U.S,, 104
Fountain v. U.S,, 110

Frank v. Maryland, 97

Frisbe v. Collins, 377

Gardner v. Broderick, 235

Garity v. New Jersey, 233

Gavieres v. U.S., 245

Giacona v. U.S., 45

Gideon v. Wainwright, 282, 283

Giglio v. U.S., 236

Gilbert v. California, 238

Giordenello v. U.S., 61, 185, 147

Go-Bart Importing Company v. U.S,, 45,
72, 84

Goldman v. U.S,, 164, 165

Gorman v. U.S,, 90

Gouled v. U.S., 200, 203

Government of the Virgin Islands v.
Berne, 91

Green v, US. (1967), 214

Green v. U.S. (1957), 243

Griffin v. California, 241

Hamilton v. Alabama, 284

Harris v. US. (1947), 45, 71, 181
Harris v. U.S. (1968), 69

Harris v. U.S. (1971), 123, 147, 148, 241
Henry v. U.S,, 57, 66, 67, 80

Hernandez v. State, 84

Hoffa v. USS., 90, 97

Holt v. Simpson, 64

Holzhey v. U.S., 95

Hurtado v. California, 246, 247

Illinois v. Allen, 281
In re Donaldson, 107

Pre-Trial Criminal Procedure

In re Gault, 296
In re Goban, 247
Irvine v. People of California, 190, 191

Jaben v. US,, 134

James v. Louisiana, 73

Jeffers v. U.S., 102

John Bacall v. U.S., 99

Johnson v. Commonwealth, 219

Johnson v. U.S. (1961), 148

Johnson v. U.S. (1948) , 45, 48, 68, 77, 82,
135, 198, 204

Johnson v. U.S. (1942) , 241

Johnson v. Zerbst, 83

Jones v. State, 108

Jones v. US. (1958), 41, 124, 196

Jones v. U.S. (1960), 147, 191, 202

Judd v. U.S,, 83, 88, 89

Katzv. US., 110, 115, 118, 161, 162, 168
Ker v. California, 59, 123, 136

Ker v. Illinois, 138

Kimbrough v. Beto, 68

King v. U.S., 100

Klopfer v. State of North Carolina, 277
Knoll Associates Inc. v. FTC, 118
Kovack v. U.S., 88

Kremen v, U.S., 74

Kriz v. U.S,, 69

Krull v. U.S., 295

Land v. Dollar, 203

Lego v. Twonney, 212
Lewis v. U.S., 90, 106
Longo v. State, 85

Lopez v. US,, 161, 168
Lundberg v. Buckhoe, 119
Lustig v. US., 197
Lustiger v. U.S,, 113

Mallory v. U.S., 187, 206, 207, 379

Malloy v. Hogan, 205, 207, 209

Mancusi v. DeForte, 107

Magpp v. Ohio, 39, 122, 124, 151, 164, 187,
198, 203

Maron v. U.S., 148

Marston v. Oliver, 283

Martin v. U.S., 101

Mason v. Cranor, 101

Massiah v. U.S., 206, 207

Mathews v. Correa, 112



Table of Cases

Mathis v. U.S., 207

McCray v. Illinois, 147, 281

McDonald v. U.S,, 108, 119, 183, 198

McKeiver v. Pennsylvania, 297

McMillian v, U.S., 230

McNabb v. U.S,, 138, 206, 207, 379

Milam v, U.S,, 116

Miller v. U.S. (1966) , 57

Miller v. U.S. (1958), 148

Miranda v. Arizona, 138, 206, 207, 208,
209, 216, 250

Mitchell v, State, 109

Mobile First National Bank v. U.S,, 112

Moore v. Michigan, 293

Moore v. People of Colorado, 108

Moore v. Student Affairs Committee, 109

Morris v. Commonwealth, 107

Morrison v, U.S., 111

Murphy v. Waterfront Commission of
New York Harbor, 235

Newhouse v, State, 229
Nevels v. State, 214
North Carolina v. Pearce, 242, 244

Ohio v. Lafferty, 9

Olmstead v. U.S., 164, 165, 193

One 1958 Plymouth Sedan v. Common-
wealth of Pa., 123

On Lee v. US,, 168

Orozco v. Texas, 207

Osborn v. U.S,, 165

Palko v. State of Connecticut, 189, 278
Papani v. US., 70

Parker v. Gladden, 279
Patton v. Mississippi, 279
Pekar v. U.S., 89

People v. Berry, 78

People v. Bilderbach, 286
People v. Boyle, 93

People v. Cahan, 190
People v. Carswell, 94
People v. Ceccone, 223
People v. Chatman, 89
People v. DeFore, 190, 193
People v. Denham, 233
People v. Dorado, 288
People v. Ellingsen, 218
People v. Failla, 291
People v. Fioritto, 232

People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.
People v.

Gilbert, 226
Hardin, 293
Hazel, 213
Hill, 218
Hobbs, 106
Ianniello, 247
Jennings, 93
Jones, 66
Kramer, 110
Leon, 212
Lerch, 109
Manis, 215
Martin, 82
Martinez, 91
Mathews, 212
McGrew, 118
McKay, 124, 217
Mercer, 229
Omell, 231
Overton, 99
Paulin, 91
Reason, 213

XXXI111

Rodney P. (anonymous), 213

Ryft, 225

Santos, 101
Shivers, 213
Singleton, 215
Smalls, 45
Smith, 227
Stenchever, 212
Stewart, 286
Tanner, 226
Varnum, 233
Ward, 225
White (1968), 86
Wilson, 221
Woodberry, 219
Wright, 231, 289
Zevarich, 79

Petite v. U S., 245

Pitman v.
Pointer v.
Powell v. Alabama, 282, 283
Powers v.
Preston v. US,, 61, 65, 66, 67, 72

U.S., 230
Texas, 281

State, 292

Pugliese v. U S., 148

Rainsberger v. State, 293
Rayv. US, 88
Reav. US,, 191



XXXIV

Reed v. State, 88

Rees v. Peyton, 93
Reeves v. Warden, 93
Rios v. U.S., 63, 66, 67
Rosencranz v. U.S., 103
Rugendorf v. U.S., 147
Russell v. US., 238

Sabbath v. U.S., 136

Sartain v. U.S., 95

Schenck ex rel. Chow Fook Hong v.
Ward, 98

Scher v. U.S., 67

Schmerber v. California, 100, 120, 200
287, 289, 240, 241, 268

Schultz v. Yeager, 113

Schwimmer v. U.S., 112

See v. City of Seattle, 103

Sewel v. U.S., 141

Sharbor v. Gathright, 215

Sheppard v. Maxwell, 279

Shipley v. California, 73

Sibron v. New York, 46, 52, 184

Silverman v. U.S., 164

Simmons v. Bomar, 89

Simmons v. State, 92

Simmons v. U.S., 240

Smith v. U.S., 102

Spano v. New York, 207, 208

Spevack v. Klein, 235

Spinelli v. U.S., 57, 147

Stack v. Boyle, 321, 363

Stamps v. State, 105

Stanford v. Texas, 148

Stanley v, State, 59

Stanwood v. Green, 112

Stapleton v. People, 123

State v. Adams, 232

State v. Anderson, 221

State v. Brochu, 106

State v. Caha, 216

State v. Chinn, 64

State v. Cole, 219

State v. Cook, 94

State v. Corrigan, 212

State v. Hubka, 114

State v. Jackson, 285

State v. Lett, 91

State v. Lillis, 292

State v. Lipker, 224

Pre-Trial Criminal Procedure

State v. Michaels, 70

State v. Morrocco, 291

State v. Neely, 287

State v. Noriega, 220

State v. Ozentine, 230

State v. Paruszewski, 108

State v. Perry (1966) , 241

State v. Perry (1968), 225

State v. Richardson, 285

State v. Ross, 226

State v. Saunders, 217

State v. Shaw, 236

State v. Smith, 228

Steigler v. Superior Court of New Castle
County, 224

State v. Tellez, 223

State v. Tomich, 88

State v. Travis, 216

State v. Valentin, 81

Stein v. U.S., 92

Stoner v. California, 72, 94, 195

Stovall v. Denno, 238

Strait v. State, 227

Stroud v. Commonwealth, 84

Stroud v. U.S., 224

Taglavore v. U.S., 69

Taylor v. Page, 228

Taylor v. US., 75

Terry v. Ohio, 47, 48, 51, 54, 183
Thompson v. State, 70

Tillery v. State, 224

Truex v. State, 224

Trupiano v. U.S,, 59, 72, 181
Turner v. State, 294

U.S. v. Bell, 46

U.S. v. Blalock, 91
U.S. v. Blassick, 99
U.S. v. Block, 94, 103
U.S. v. Bonanno, 77
U.S. v. Boyster, 64

U.S. v. Brown, 116

U.S. v. Cotter, 76

U.S. ex. rel. DeForte v. Mancusi, 103
U.S. v. Delamarra, 222

U.S. v. Eldridge, 95

U.S. v. Essex, 220

U.S. v. Ewell, 277

U.S. v. Fay, 294



Table of Cases XXXV

U.S. ex. rel. Fletcher v. Wainright, 98 U.S. v. Silverman, 41
U.S. v. Gibson, 68, 215 U.S. v. Small, 104
U.S. v. Gosser, 148 U.S. v. Sohnen, 114
U.S. v. Greenhead, Inc., 117 U.S. v. St. Clair, 102
U.S. v. Haden, 115 U.S. v. Tate, 70
U.S. v. Jeffers, 116, 166, 183, 197 U.S. v. Tateo, 242
U.S. v. Joines, 136 U.S. v. Thompson, 92
US. v. Jorn, 242 U.S. v. Ventresca, 147
U.S. v. Kirschenblatt, 186 U.S. v. Wade, 237, 296, 304
USS. v. Knight, 111 U.S. v. White, 168
U.S. v. Kucinich, 220
U.S. v. Laub Baking Company, 239 Von Clef v. New Jersey, 74
U.S. v. Lee, 119 Walder v. U.S,, 123
U.S. v. Lefkowitz, 72, 74 Walker v. US., 75
U.S. v. Lerner, 89 Warden v. Hayden, 65, 70, 120, 146, 164,
U.S. v. Marion, 278 198
U.S. v. Marquette, 88 Washington v. Texas, 281
U.S. v. McKendrick, 79 Webster v. U.S., 117
U.S. v. Minker, 98 Weed v. U.S., 89
U.S. v. Mullin, 103 Weeks v. U.S,, 121, 153, 188, 189, 191, 193
U.S. v. One 1963 Cadillac Hardtop, 70 White v. US., 44
U.S. v. Payton, 247 Williams v. U.S,, 111
U.S. v. Pine Valley, 115 Williams v. Williams, 123
U.S. v. Poller, 121, 203 Wolf v. Colorado, 122, 124, 187, 189,
U.S. v. Provoo, 277 190, 191
US. v. Rabinowitz, 46, 59, 72, 82, 182, Wong Sun v. U.S,, 57, 124, 166
185, 191 Worthen v. Prescott, 319
U.S. v. Richardson, 101 Wright v. Dickson, 290

U.S. v. Romano, 111
U.S. v. Rosenberg, 104
U.S. v. Seferas, 94 Zap v. US., 83

Louie Yung v. Coleman, 294






PRE-TRIAL
CRIMINAL PROCEDURE






PART |

OVERVIEW OF THE
CRIMINAL PROCESS






CHAPTER |
BUILDING BLOCKS OF JUSTICE

Section I. THE CRIMINAL JUSTICE SYSTEM IN DEVELOPMENT

HE first division of this text outlines the foundation and com-

ponent parts of our modern legal system. The brief discus-
sion which follows presents a look at several interrelated con-
cepts which, taken as a composite, make up “the law” as we know
it today. It was felt that an overview tracing the development of
our legal framework would furnish a logical beginning for a text
dealing with specific rights and immunities provided by our
form of government.

1.1. Law as a Concept

The term “law” is often used incorrectly as a synonym for
“crime,” which is to say, a system of controls placed upon mem-
bers of society to limit, alter, deter, or encourage certain forms
of behavior; however, the concept of law goes much deeper, and
in order to fully understand its many facets, it becomes neces-
sary to examine the term “law” and to probe the underlying
reasons for its development.

Law can mean many things to many people. To a natural sci-
entist, the law differs considerably from what it means to a
philosopher, attorney, or police officer. A beginning definition of
law might be “the enforcement of justice among men.”

Three general theories or rationale have evolved, all of which
attempt to explain the law with respect to its different facets and
periods of history. These are the Natural Law Theory, the Im-
perative Theory, and the Historical Theory.

1.2. Natural Law

Natural law stresses the interrelation between justice and mo-
rality. Its supporters consider the basis of law to lie in Right and
Reason, that is to say, man is a moral, rational being. In essence,

5
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the moral element predominates the legal process in the Natural
Law theory.

1.3. Imperative Law

This school of thought places emphasis on the relation be-
tween law and political power. It considers the origin of the law
in the Will of the State, meaning the law consists of the com-
mands of the highest political authority, backed by coercive sanc-
tions. The Imperative theory sees the law as a body of technical
rules and concepts to be analyzed (hence analytical jurispru-
dence).

1.4. Historical Law

The Historical model sees law in the perspective of the de-
velopment of man and state. Proponents of this theory consider
the law as a product of tradition and custom, interbound with
the mind and spirit of the people. The law, it is said, develops
in custom, and is then solidified by juristic activity. A society’s
laws represent an expression of the common conscience of the
people at a given time; a complex of ideas, institutions, and tech-
niques, all in a state of continuing development.

Each of the three legal theories contributes to an understand-
ing of our modern legal system. In the formative era of Western
legal thought, the eleventh to the fifteenth century, legal think-
ing was based on the Natural Law model, expounding such defi-
nitions as “a theory of right and wrong,” “an art of the good and
equitable,” and “reason unaffected by desire.” Other definitions
during this period related to human nature and the Divine law.
In this context, Sir Thomas Aquinas, Roman philosopher, de-
fined law as “nothing else than an ordinance of reason for the
common good, made and promulgated by him who has care of
the community.”

A case tried on the Common Bench (England) in 1345 stated
the feeling of the day saying the law is not just the “will of the
justices, but that which is right.”

By the sixteenth century, as nations were developing, the Im-
perative theory of law came to the fore, and by the nineteenth
century, predominated. Hobbs wrote, “Law properly is the word
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of him, that by right hath command over others.”” A leading
English jurist of the nineteenth century wrote, “Law is a com-
mand proceeding from the supreme political authority of a state,
and addressed to the persons who are subject to that authority.”
Justice Holmes said that law was “‘a statement of the circumstances
under which the public force will be brought to bear on persons
through the courts.”

The nineteenth century saw the beginning of the Sociological
School of Jurisprudence, which was a combination of Historical
and Imperative theories. The Sociological theory sought to ex-
plain society’s legal rules as the balancing of various interests.
Each legal decision thus becomes a balancing of social consequences
and interests.

Each of the three schools of legal thought help explain the
modern legal concepts that our society accepts, yet they are not a
complete definition of “the law.”

At this point in our discussion, it might be well to consider the
function of the law; what does it strive to accomplish? Basical-
ly, the law seeks to perform three broad tasks.

1.5. Functions of the Law

1.5.1. EqQuiLiBriuM. The law seeks to maintain and restore social
equilibrium when disturbed, as for example, in the resolving of
disputes. By the resolution of disputes, the law serves as an al-
ternative to private vengeance, self help, and the employment of
brute force. This first concept becomes vitally important when
speaking of the criminal law, to be discussed.

1.5.2. PreEpIcTABILITY. The law allows the citizen the ability to
calculate the consequences of his actions. This provides for re-
liability in action and sets forth precise obligations and related
sanctions for violations. Legal predictability facilitates the regu-
lation of social conduct, rationally and efficiently. It assists in ac-
complishing things, and at the same time, permits one to ac-
curately predict what others will do.

1.5.3. EpucaTioN. The law teaches right beliefs, right feelings,
and right action. It forms and molds legal attitudes and con-
cepts of society. The legal goals of equilibrium, predictability,
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and education are universal to all legal systems. In addition,
Western law has sought to maintain historical continuity.

In summary, our legal system is a formal process, definite and
deliberate, to a) resolve disputes, b) facilitate and protect volun-
tary arrangements, c¢) mold moral and legal conceptions of so-
ciety, and d) maintain historical continuity.

1.6. The Development of the Law

The reader may well be asking at this point, just where did
our law come from? From the common law, a constitution, stat-
utes, or possibly from legislative bodies?

The law, in fact, is derived from all of these areas, and more.
Before exploring the roots of our law, however, it becomes neces-
sary to point out not only that our law developed from a number
of sources, but that our law is also subdivided into a number of
different areas, developed to fulfill different needs of society. Ac-
cordingly, as our discussion of the law progresses, we will also
consider the present legal divisions found within our system.

The Latin phrase lex non scripta simply means law without a
writing, or unwritten law, as contrasted with statute law, which
is set forth in a writing. The common law or unwritten law is
said to be the primary source of our modern legal system. But
what is the common law, and where did it come from?

The basis of the common law lies in reason, conscience, honor,
conventions, morality, customs, and religion. The common law
developed as the needs of society called for it. It is a continuing
expression of a conception of justice by each generation sub-
scribing to it.

The common law, which initially guided the Royal Courts
in England, set forth certain procedures, rules, and remedies
to adjudicate disputes. The Royal Courts were the “law” courts,
primarily concerned with criminal matters, contrasted with the
later developed Chancellor Courts, or courts of conscience, which
dealt with equity problems. The common law was a law made
by judges, rather than a lawmaking body such as Parliament.
The common law is found by reading the decisions of the courts.

An 1817 judicial decision in discussing the unwritten law
stated,



Building Blocks of Justice 9

No just government ever did, nor probably ever can, exist without
an unwritten or common law. By the common law, is meant those
maxims, principles, and forms of judicial proceedings which have no
written law to prescribe or warrant them, but which, founded on the
laws of nature and the dictates of reason, have, by usage and custom,
become interwoven with the written law, and by such incorporation,
form a part of the municipal code of each state or nation, which has
emerged from the loose and erratic habits of savage life, to civilization,
order, and a government of laws. (Ohio v. Lafferty, C.P. (5th Cir.
1817.))

(The reader will note the reference to the Natural law theory
discussed earlier in the chapter.)

The unwritten law is preserved and evidenced by court de-
cisions. The decisions, however, are not “the law” nor is legal
authority to be derived from the decisions. Rather, they merely
reflect the current trend in legal thinking relative to a certain
point.

Sir James Stephen, a nineteenth century English jurist and au-
thor, said of the unwritten law,

It is not till a very late stage in its history that law is regarded as a
series of commands issued by the sovereign power of the state. Indeed,
even in our own time and country, that conception of it is gaining
ground very slowly. An earlier, and to some extent a still prevailing
view of it is that it is more like an art or science, the principles of
which are at first enumerated vaguely, and are gradually reduced to
precision by their application to particular circumstances. Somehow,
no one can say precisely how, though more or less plausible and in-
structive conjectures upon the subject may be made, certain principles
come to be accepted as the law of the land. The judges held themselves
bound to decide the cases which come before them according to
those principles, and as new combinations of circumstances throw light
on the way in which they operated, the principles were, in such cases,
more and more fully devolved and qualified, and, in others, evaded or
practically set at naught and repealed. Thus, in order to ascertain what
the principle is at any given moment, it is necessary to compare to-
gether a number of decided cases, and to determine from them the
principle which they establish. (1 Stephen, Criminal Law, viii.)

The common law, developed in England, is the primary source
of our United States criminal law. Said Judge Tappan, in Ohio v.
Lafferty,

But although the common law, in all countries, has its foundation in
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reason and the laws of nature, and therefore is similar in its gen-
eral principles, yet in its applications it has been modified and adapted
to various forms of government; as the different orders of architecture,
having their foundation in utility and graceful proportion, rise in
various forms of symmetry, and beauty, in accordance with the taste
and judgment of the builder. It is also a law of liberty, and hence we
find that when North America was colonized by emigrants who fled
from the pressure of monarchy and priestcraft in the old world, to
enjoy freedom in the new, they brought with them the common law of
England, claiming it as their birthright and inheritance. In their char-
ters from the Crown, they were careful to have it recognized as the
foundation on which they were to erect their laws and governments:
not more anxious was Aeneas to secure from the burning ruins of Troy
its household gods, than were these first settlers of America to secure
to themselves and their children the benefits of the common law of
England. From thence, through every every stage of the colonial gov-
ernment, the common law was in force, so far as it was found neces-
sary or useful. When the revolution commenced, and independent
state governments were formed; in the midst of hostile collisions with
the mother country, when the passions of men were inflamed, and a
deep and general abhorrence of tyranny of the British government was
felt; the sages and patriots who commenced the revolution, and
founded those state governments, recognized in the common law a
guardian of liberty, and social order. The common law of England
has thus always been the common law of the colonies and states of
North America; and indeed in its full extent, supporting a monarchy,
aristocracy, and hierarchy, but so far as it was applicable to our more
free and happy habits of government.

1.7. Branches of the Law

Our system of law is further divided between civil and crim-
inal, constitutional, statute, administrative, and canon law.

1.7.1. CrviL Law. The civil side of our law is mainly composed of
the law of Contracts, the law of Torts, and the law of Property.
The term civil, as contrasted with criminal, indicates a legal
basis founded on personal disputes or controversies, where pri-
vate rather than public interest predominates. In the area of con-
tracts, for example, the main interest is the protection of pri-
vate contractual rights. The criminal law, on the other hand, is
primarily interested in the good of the state and the popula-
tion of society as a whole.

Tort law allows the aggrieved individual a compensatory rem-
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edy, usually in the form of monetary damages. Tort law involves
all of those injuries arising exclusive of contract, and is the civil
counterpart of criminal law. Whereas the prosecution of an ac-
tion in tort, for example, of assault and battery, will allow the
plaintiff an award of damages; the same action, brought in the
name of the people, rather than the individual, would not give
the plaintiff any compensation, but would render justice to all
those involved. The civil law allows the individual to obtain
compensation and redress, while the criminal law protects the
good of the state.

1.7.2. CriMINAL LAw. The “criminal law” is a collection of rules
or norms, both unwritten (common law) and written (constitu-
tional, statute, case) which have developed to protect society
from various harms. The criminal law is founded on a) the pub-
lic policy to be served in preventing injury to life and property,
b) to deter interference or destruction of government processes
or functions, and c) to guard vital institutions other than gov-
ernmental.

The criminal law is derived originally from the law of Tort,
where its principal goals were vengeance and reimbursement to
the injured party. As law developed, the emphasis changed from
allowing a private remedy such as vengeance, to the protection
of the general public, the state. Thus, the distinction between
tort and criminal law became more clearly defined.

The purpose of the criminal law, said Oliver Wendell Holmes,

is to induce external conformity to the rule. All law is directed to
conditions of things manifest to the senses. And whether it brings those
conditions to pass immediately by the use of force, as where it protects
a house from mob by soldiers, or appropriates private property to
public use, or hangs a man in pursuance of a judicial sentence, or
whether it brings them about mediately through men’s fears, its ob-
ject is equally an external result. In directing itself against robbery or
murder, for instance, its purpose is to put a stop to the actual physical
taking and keeping of other men’s goods, or the actual poisoning,
shooting, stabbing, and otherwise putting to death of other men.
If these things are not done, the law forbidding them is equally satis-
fied, whatever the motive. (Holmes, The Common Law, p. 42.)

1.7.2.1. Goals. The criminal law strives to achieve a number of
goals, chief among which are to recognize and define certain
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forms of conduct considered harmful to the state. Basically, the
first set of criteria to be considered in proscribing conduct would
be the following: a) Is the conduct injurious to the public? b)
Is the activity immoral, to the prejudice of the community? c)
Is the conduct or result of such conduct against sound public
policy?

After defining the prohibited conduct, the law must set up
appropriate machinery to empower the state to commence ac-
tion against the individual. This would encompass the legisla-
tive function, that of lawmaking, the executive function, that of
enforcing the laws made by the legislature, and the judicial
function, that of determining whether individual conduct in
question falls within that prohibited or commanded by law.

In addition, the criminal law must a) be reliable in its proc-
ess of determining guilt, b) preserve the right of the accused,
and c) promote effective law enforcement.

1.7.2.2. State and Federal. The common law of England, and the
United States Constitution form the basis of our system of crim-
inal law. The Constitution allows both for the Federal judiciary
system, and the Federal lawmaking function, the Congress. The
Constitution provides for the states to rule themselves and set
up the necessary legislative, executive, and judicial machinery,
however, the United States government is held supreme and in-
dependent from the states. The common law, with its definitions
of crime, is accepted by approximately half the states today. The
other half rely strictly on statutory law to define and punish
crime.

1.7.3. FEpERAL LEcisLaTiON. The United States Constitution
grants power to Congress to define and punish crime falling
within specified categories. Its power is limited to that either ex-
pressly given or implied by the Constitution. Unlike the state
legislature, Congress has no inherent power to make law. There
are no common law crimes within the federal system. All crimes
must be specifically set forth, as must be the punishment for said
crimes.

Congress may legislate in such areas as treason, commerce, cur-
rency, piracy, and the broad area of protection and promotion of
the public safety, health, and welfare. Congress may also make
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laws to protect the rights, privileges, powers, and immunities as
set forth in the thirteenth, fourteenth, fifteenth, and nineteenth
amendments. Federal crimes are set forth in the United States
Code, Title 18.

1.7.4. STATE LEGISLATION. Except for the specified areas in which
Congress may legislate, the states have been vested with the gen-
eral power to form their own legislatures and to make laws that
are consistent with the Constitution. Thus, states may declare,
define, and punish crimes, subject to the qualifications that a
state may not make or enforce laws which abridge the privileges
or immunities of United States citizens, nor deprive citizens of
life, liberty, or property without due process of law, nor deny
any person within the jurisdiction equal protection of the laws.
Laws enforced by state governments may come from the state
constitution, from the common law, or from statutes.

Once the state legislature has enacted a law, and made certain
conduct criminal, the courts may not question the authority of
the lawmaking body to enact the particular legislation, with the
exception of examining the constitutional validity of the law.
Since the time of the French Revolution, the legislature has
jealously guarded the power to define what is criminal and to
prescribe the limits of punishment. Prior to the Revolution,
judges and lawmaking bodies had equal power to declare crime
and punishment. Although today judges do not, in fact, make the
law, they do interpret it and thus share with the lawmakers the
responsibility of the creative development of criminal law.

Section 2. CRIME

A crime may be defined as: The commission or omission of an
act which the law forbids or commands under pain of punish-
ment to be imposed by the state, proceeding in its own name.
In cases of crime mala in se, the law will also require the ele-
ment of unlawful intent.

2.1. The Commission or Omission of an Act

Some act or failure to act is always required. The act must
be committed by human agency (the accused), rather than by
natural occurrence. Some minor crimes require only an act, how-
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ever, as the seriousness of the crime increases, intent, in addition
to the act, becomes important.
The requisite act may be simple, complex, or a series of acts.

1. A simple act may be all that is required. Such would be
the case of striking a person to constitute battery.

2. A complex act may require several interwoven actions such
as (1) possession of (2) stolen property.

3. A series of acts may be needed to meet the statute such as
the case for burglary, where breaking + entering + dwelling
house + intent is required.

The actor may be liable for the consequences of his acts if
harm is the result. For example, a simple battery may, in time,
become murder if the injured party dies.

2.1.1. CausATION. A determinant relation must exist between the
act of the accused and the prohibited result constituting the
crime. The act must be the proximate cause of the injury. An
act is said to be the proximate cause of the injury if: a) the in-
jury is the natural and probable consequence of the act, b) the
injury is reasonably foreseeable from the act, and c) the act is suf-
ficiently connected with the injury to show causation. (Distance
in time and space between the act and injury is immaterial.)

2.2. Proximate Cause of Crime

A concurrent act, where two persons commit a crime, can
produce a single injury, where each contributing cause may be
considered the proximate cause of the injury. When one’s act
combines with another person’s act, and both contribute to the
injury, both actors may be liable. The accused act need not be
the sole cause of the injury, if it be the proximate cause. For ex-
ample, actor A inflicts a mortal wound to X. Actor B then comes
along and also delivers another mortal blow to X. Whether A
and B were acting in concert, or independently, both A and B
may be held for homicide, even though either’s actions alone
would have produced the death of X. Each act is said to be the
proximate cause of the injury.

The defendant’s act may be the proximate cause of the injury,
even though alone it would have been insufficient to produce the
injury. Such is the case when the act is an intervening cause.
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Thus, when the defendant sets in motion an outside force, or
chain of events which produce the unlawful result, he is held for
the act. For example, where the decedent had a preexisting
illness, and the combined act of the defendant with the illness
produced death, he will be held, even though death probably
would not have occurred but for the decedent’s weakened condi-
tion.

If the defendant is engaged in an unlawful act and produces
unexpected or unintended results, his acts may still be the proxi-
mate cause of the injury, and he will be held liable.

2.2.1. NEGLIGENCE. If the defendant’s act was the proximate cause
of the injury, the fact that the act was negligently done is im-
material, except to possibly show a lack of intent. If, however,
the injury would have occurred with or without the defendant’s
negligent act, then in most instances, the actor will not be held
liable.

2.2.2. AccipenTt. If the defendant’s act is accidental, as where a
reasonable man could not have avoided the injury, there will be
no criminal liability, regardless of causation. The law does not
demand absolute perfection in action.

2.2.3. LawruL Act. Where illegal conduct results from the doing
of a lawful act, the actor is not held if there is no unlawful in-
tent.

2.2.4. Corprus DELECTI (the body of a crime). The corpus delecti
governs rules of evidence which determine what proof is neces-
sary for a particular crime. Ordinarily, there are four basic ele-
ments which are required to be proved in every criminal action,
plus the specific elements peculiar to the crime. The four ele-
ments are as follows:

An injury has occurred

Which is a declared crime

Which was committed by a human agent

The human agency was the defendant.

2.3. Nullum Crimen Sine Lege

In the case of felonies and some high-grade misdemeanors, the
act must be prohibited or commanded by competent legal au-
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